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BRIEF OF AMERICAN LIFE LEAGUE, INC. AS 
AMICUS CURIAE IN SUPPORT OF PETITIONER 

  This amicus curiae brief is submitted on behalf of 
American Life League, Inc.1 Petitioner The American 
Coalition of Life Activists and Respondents Planned 
Parenthood of the Columbia/Willamette, Inc. have con-
sented to American Life League Inc., filing this brief. 

 
I. INTERESTS OF AMICUS CURIAE 

  American Life League (ALL) is a pro-life, pro-family 
IRC 501c(3) educational organization which has published 
“wanted”-type outreach materials similar in format to 
those used by petitioners in the present case. ALL has 
published and hopes to continue to publish “wanted”-type 
posters in prominent public forums, including forums 
within the jurisdiction of the Ninth Circuit. It would only 
be a small step from the theory of the Ninth Circuit in the 
present case, much smaller than the comparatively giant 
extension of the law by the Ninth Circuit in the present 
case, for a plaintiff to successfully sue American Life 
League by alleging subjective, phantom, but impossible to 
disprove, damages. 

 
II. SUMMARY OF ARGUMENT 

  This brief is limited to the Ninth Circuit interpreta-
tion of the true threat exception to free speech and the 
likely effect on ALL and others. Limits upon free speech 

 
  1 This brief is filed with the written consent of all parties. No 
counsel for a party authored this brief in whole or in part, nor did any 
person or entity, other than Amici or their counsel, make a monetary 
contribution to the preparation or submission of this brief. 
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have historically been very narrow and well defined. The 
concern that future speech may be silenced has been the 
main reason for keeping exceptions to protected speech 
very narrow. Prior to the present case, public forum 
political speech had been specially valued and protected so 
that any prohibitions of it were examined under a rigorous 
“extreme care” standard.  

  The Ninth Circuit interpretation of the true threat 
exception to free speech under the Freedom of Access to 
Clinics Entrances Act (FACE) of 1994, 18 U.S.C. § 248 
abandons the “extreme care” standard and applies a 
totally new and unique standard that is both vague and 
broad. The Ninth Circuit held that whether the petitioner 
threatened others should be determined not by looking at 
the content or the intended purpose of the speech, but by 
the claimed subjective, impossible to disprove apprehen-
sion and intimidation that the speech allegedly created in 
the minds of others. The content of the speech, showing 
the actual intent of the particular speaker, was held to be 
essentially inconsequential. 

  This new standard is in sharp contrast to a longstand-
ing and recently upheld standard dealing with true 
threats that holds that a true threat cannot be proven 
without a showing of actual intent on the part of the 
speaker to threaten others.  

  If the so-called objective threat (but perhaps more 
accurately described as subjective claimed threat) stan-
dard adopted by the Ninth Circuit becomes a precedent 
and is applied outside of public forum speech dealing with 
abortion, advocacy groups across the cultural and moral 
spectrum will be silenced by the fear of litigation. 
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  If the new Ninth Circuit standard is limited solely to 
the threat standard under FACE and therefore applicable 
only to abortion, it will be tantamount to the unfair 
silencing of speech from one sector of society, while essen-
tially giving their adversaries free rein to speak and also 
to threaten to sue. Such a silencing will establish a prece-
dent that may be extended, probably by a series of small 
steps, to many unpopular advocacy groups. 

 
III. ARGUMENT 

A. THE NINTH CIRCUIT DECISION EVIS-
CERATES THE LONG SETTLED DEFINI-
TION OF A TRUE THREAT UPON WHICH 
PROTECTED PUBLIC SPEECH RELIES 
TO ADVOCATE LEGAL, POLITICAL, AND 
MORAL CHANGE. 

  Freedom of speech has played a unique role in the 
shaping of the United States of America. Unfettered public 
political speech has been instrumental in peacefully 
bringing about changes in the legal, political, and moral 
status quo. Is this to change? Are pro-abortion advocates 
to be given the power to allege subjective, impossible to 
disprove fears and use those alleged fears to threaten 
hundred million dollar law suits to stifle the most effective 
format sought to be used by anti-abortion organizations 
and individuals?  

  The Ninth Circuit’s decision upsets many years of 
precedent consistently holding that public political presen-
tations calling for peaceful action, not violence, are to be 
effectively and vigorously protected. Historically the court 
has used well delineated and narrow exceptions to the rule 
that speech may not be prohibited or punished. The Ninth 
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Circuit has taken one of those narrow exceptions, the “true 
threat,” and has stretched it far past previous applica-
tions. The Ninth Circuit has adopted an alleged “true 
threat” standard that allows citizens to be enjoined and 
financially crushed for voicing what was previously pro-
tected and perfectly legal speech. In this case the imposi-
tion of these heavy penalties was based on the subjective 
fear felt by plaintiffs, some of whom had not even been 
directly mentioned by the defendants. These plaintiffs 
allegedly feared unspecified violence from unknown actors 
not under the control of the speakers. 

 
1. Unprotected Public Speech 

  The Supreme Court has carefully delineated threaten-
ing speech that is unprotected by the constitution.  

  In Watts the Supreme Court held that in order for a 
true threat to exist there must be more than merely 
“political hyperbole.” 394 U.S. 705, 707, 89 S.Ct. 1399. In 
cases where the threats take the form of coercion, the 
Supreme Court has held that “[s]peech does not lose its 
protected character . . . simply because it may embarrass 
others or coerce them into action.” NAACP v. Clairborne 
Hardware Co., 458 U.S. 886, 910, 102 S.Ct. 3409, 73 
L.Ed.2d 1215 (1982). Clairborne Hardware and the Ninth 
Circuit’s own reading of Clairborne Hardware a year later 
in Wurtz v. Risley, 719 F.2d 1438, 1441 (9th Cir.1983) show 
that intimidation and even coercion are protected by the 
First Amendment, if done by a person who is not opposing 
abortion. Clairborne found the facially threatening call to 
violence by Charles Evers, “[i]f we catch any of you going 
in any of them racist stores, we’re going to break your 
damn neck,” Clairborne, supra at 902 and other similar 
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threatening statements that were followed by violence to 
be protected by the First Amendment.  

  Amicus has difficulty reconciling with the Fourteenth 
Amendment Equal Protection clause the decision of 
Clairborne that the statements of Evers followed by 
violence were protected speech with the decision in the 
present case that facially non-threatening statements that 
were not followed by violence are not protected speech 
which are subject to over one hundred million dollars in 
damages. 

  The Ninth Circuit relies on United States v. Hart, 212 
F.3d 1067 (8th Cir.2000) to show that facially unthreatening 
speech may, given the proper context, indicate a true threat. 
Hart involved the parking of a Ryder truck in the driveway 
of an abortion clinic in order to make the operators of the 
abortion clinic feel fear from the possibility that the truck 
contained a bomb. The speech in that case served solely to 
intimidate, and given the recent use of Ryder trucks for acts 
of terrorism in Oklahoma City were true threats by the 
nature of the object carrying the message. The petitioner’s 
speech on the other hand was not a threat on its face, nor 
was the paper a threatening object. The speech was di-
rected specifically towards alerting citizens as to the occu-
pation and identity of abortionists and asking supporters to 
engage in legal forms of protesting the abortionists’ pres-
ence in their community. In his dissent Judge Kozinski 
distinguishes Hart from the present case in that in Hart, 
“the threat came not from any message that the Ryder 
truck might have carried, but in the potentially dangerous 
medium used to deliver it.” Kozinski Dissent, 290 F.3d 1058 
(9th Cir.2002). Easily distinguishable from the Ryder truck 
of Hart, the objects used to deliver petitioner’s message 
were ink and paper, the closest medium the human mind 
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has ever had for its free expression, and the most sacred 
tool of freedom.2 

 
2. Classes of Speech Most Vigorously Pro-

tected: Public v. Private speech. 

  The Ninth Circuit has consistently accorded a greater 
degree of protection for speech that is made to the public 
at large than speech that is directed towards private 
individuals. McCalden v. Cal. Library Ass’n, 955 F.2d 1214 
(9th Cir.1990); Melugin v. Hames, 38 F.3d 1478 (9th 
Cir.1994); Bauer v. Sampson, 261 F.3d 775 (9th Cir.2001). 
The Ninth Circuit has held that even where the speech 
has “some violent content” Id. at 783-84, which is not the 
case with the petitioner’s presentations, it may be held to 
be mere hyperbole and not a true threat if it was within 
the context of matters of public concern. In case after case 
the Ninth Circuit has accorded especially vigorous protec-
tions of speech that concerns contentious public issues. No 
issue is more contentious than abortion, and petitioner’s 
speech was the quintessential form of public speech. The 
petitioner’s presentations were intended to rally those of 
like mind towards political action. The posters were 
presented as part of public events. None of the information 
contained in the posters was private. All of the information 
contained in the posters could have been obtained through 
the use of the telephone book and a telephone. The organi-
zation’s name and contact information were visibly listed 
on the posters, indicating a desire for dialogue and the 
exchange of ideas, not an unidirectional threat. 

 
  2 Anser, apie, vitellus, populus et regna gubernant. Translated as: 
Goose [pen] bee [wax] and calf [parchment] govern the world. Latin 
proverb of unknown origin. 
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3. The Ninth Circuit’s Decision: Guilt by 
Association. 

  The Ninth Circuit’s true threat analysis turns on the 
intractable poster pattern. (Pet. App. 120) The Ninth 
Circuit admits that the “Robert Crist” and the “Deadly 
Dozen” posters do not contain any language that is overtly 
threatening. Id. Nor does the court rely on any proof that 
the original “wanted”-type posters actually triggered the 
killing of the three abortionists. The causal connection 
between the publishing of “wanted”-type posters and 
subsequent violence against abortionists is undermined by 
the Ninth Circuit itself when it indicates that one of the 
abortionists appearing in petitioner’s “wanted”-type poster 
“had been shot before the poster had been published.” (Pet. 
App. 121)  

  The only guidance that the Ninth Circuit gives those 
involved in political or educational speech using or consid-
ering using “wanted”-type posters dealing with abortion is 
the following: “differences in caption or words are immate-
rial because the language itself is not what is threatening. 
Rather, it is use of the ‘wanted’-type format in the context 
of the poster pattern – poster followed by murder – that 
constitutes the threat.” (Pet. App. 120) Thus, even though 
the petitioner’s “Deadly Dozen” and “Robert Crist” posters 
are substantially different from each other and from the 
original “wanted”-type posters, they are lumped into an 
amorphous “wanted”-type poster classification based upon 
how people seeking millions of dollars claim to internally 
and subjectively react to the posters rather than by their 
content. That is all the guidance that the Ninth Circuit 
offers to future speakers to navigate the waters between 
protected speech and silence, and between use of the most 
effective form of speech and crushing financial ruin. 
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B. THE NINTH CIRCUIT’S DEFINITION OF A 
TRUE THREAT AS APPLIED TO ABOR-
TION RELATED SPEECH AND THE SUB-
SEQUENT FEAR OF FINANCIAL RUIN 
WILL HAVE A SERIOUSLY CHILLING EF-
FECT ON PROTECTED PUBLIC SPEECH. 

 Unworkability of the Ninth Circuit’s Objec-
tive Test in its Application to American Life 
League’s Own Educational Protected Speech.  

  The ability of American Life League to educate and 
advocate in favor of the pre-born children will be directly 
and severely hampered by the Ninth Circuit’s alleged 
“objective true threat test” which is essentially the same 
as an allegation of a subjective fear of a threat by unre-
lated parties under conditions where the subjective fear 
cannot be disproved. 

  “Wanted”-type posters and advertisements are proba-
bly the most effective means of conveying certain mes-
sages. American Life League, like many other advocacy 
groups, has published “wanted”-type posters and adver-
tisements. Advocacy using “wanted”-type posters is de-
rived from the old “wanted” posters in the old west which 
helped catch outlaws. This derivation makes them a 
powerful anti-abortion advocacy tool because it plays upon 
the belief that the law – as it should be – is being violated 
and that the wanted person has killed someone. Accord-
ingly, we resort to “wanted” posters that point to a future 
where the law will uphold our moral beliefs concerning the 
sanctity of life by criminalizing the taking of innocent pre-
born lives, making those who perform abortions outlaws.  

  In May of 2003 American Life League released its 
California “Deadly Dozen” poster. The top of the poster 
read: “Wanted for Wrongfully Claiming the Catholic Faith” 
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with “CALIFORNIA’S DEADLY DOZEN” written in larger 
bolder print below it. Underneath were twelve pictures of 
Catholic politicians from the state of California who 
actively advocate in favor of abortion; included was the 
publicly obtainable contact information for their respective 
bishops. American Life League through these posters, like 
petitioners did through theirs, called for like-minded 
people to pursue legally acceptable avenues in order to 
hold these politicians accountable for their advocacy in 
favor of abortion. 

  Petitioner’s posters did not actually include the word 
“wanted” as the original “wanted” posters had whereas 
American Life League’s “Deadly Dozen” posters did. How-
ever, according to the Ninth Circuit’s true threat test for 
“wanted”-style posters, “differences in caption or words are 
immaterial because the language itself is not what is threat-
ening. Rather, it is use of the ‘wanted’-type format in the 
context of the poster pattern that constitutes the threat.” 
(Pet. App. 120) Because it is the court’s determination that 
what is threatening is the “use of the ‘wanted’-style format” 
and not the words themselves, it is immaterial who the 
words address as long as the threatening format is used. 
Only if the language itself is examined could anyone using 
the “wanted”-type format escape liability for making a true 
threat; otherwise liability attaches at the moment one of the 
named persons feels threatened. The only aspect of the 
poster that is under the control of the speaker is the one 
element the Ninth Circuit’s test ignores.  

  Interpreted within the context of the Freedom of 
Access to Clinics Entrances Act of 1994, 18 U.S.C. § 248 
the Ninth Circuit’s true threat test would apply to any 
group or person that uses the vaguely defined “wanted”-
style format poster, regardless of the actual content of the 
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poster, to advocate actions that may change public opinion. 
Such a change in public opinion may cause the passage of 
laws that will hamper or make illegal the provision of 
abortion services. Exposing the abortionists and exposing 
the politicians who support and advocate the right to 
abortion is motivated by the same intent and seeks the 
same legal effect, namely to expose those participating in 
the infrastructure that allows abortion to continue in an 
effort to subject them to pressure, be it from people in 
their community, their constituents, their respective 
clergy, or new laws. Neither the petitioner’s posters nor 
American Life League’s posters call for physical blockad-
ing of access to abortion clinics, only for advocacy aimed in 
general at discouraging abortion. 

  American Life League fears the imposition of crippling 
damage awards even though our posters feature politicians 
whereas the petitioner’s feature abortionists. Politicians 
can be as hated a group as any other; they are also often the 
victims of violence. If the premise of the Ninth Circuit’s 
opinion is accepted then context alone may provide a 
sufficient connection between facially non-threatening 
speech and past violent acts. The fact that American Life 
League’s posters target politicians and specifically their 
respective bishops, while petitioner’s posters target abor-
tionists, is inconsequential. What is determinative under 
the Ninth Circuit’s true threat test is whether the persons 
named in the poster allege they felt threatened by a 
“wanted”-type poster. If they did, the court need not look at 
the content of the speech, or whether the members of the 
group or anyone else ever committed any violent acts after 
the publication of the poster. Violent acts committed years 
ago by unrelated parties suffice. The court may assume 
merely from the format of the poster that a true threat was 
intended. We reiterate that the court found it sufficient that 
unrelated parties had killed the abortionist that appeared 
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in a “wanted”-type poster, to hold that the poster format, 
regardless of the content, would be understood as a true 
threat. Under this standard, American Life League would 
find itself liable to the politicians pictured, the bishops 
named, and any others that could claim to have felt threat-
ened by the format of our speech. This would cause Ameri-
can Life League to have to abandon what it believes to be 
the most effective effort to educate politicians, urge bishops 
into taking a more active role in defending the pre-born, 
and in the end it would go to the heart of American Life 
League’s mission, which is to try to save the pre-born babies 
from the act of abortion. 

 
IV. CONCLUSION 

  As argued by the Petitioner, and supported by the 
foregoing additional reasons, the petition for writ of 
certiorari should be granted. 

Respectfully submitted, 

ROBERT SASSONE, ESQ. 
 Counsel of Record 
AMERICAN LIFE LEAGUE, INC. 
P.O. Box 1350 
Stafford, VA 22555 
(714) 962-8107 

GUALBERTO GARCIA JONES, J.D.3 
Director of Legislative Analysis 
AMERICAN LIFE LEAGUE, INC. 
P.O. Box 1350 
Stafford, VA 22555 

 
  3 Virginia state bar admission pending. 



CALIFORNIA’S
DEADLY DOZEN

P.O. Box 1350, Stafford, VA 22555 • 540-659-4171 • fax 540-659-2586 • www.all.org • jbrown@all.org

WANTED FOR WRONGFULLY
CLAIMING CATHOLIC FAITH

These 12 California politicians claim to be Catholics, but their public support for the deadly
practice of legalized abortion is scandalous in the eyes of the Church. Canon Law 915 makes it
clear that professing such heretical beliefs makes them unworthy to receive Holy Communion:

“Those who…obstinately persist in manifest grave sin
are not to be admitted to Communion.” Canon Law 915

We call on all bishops and priests to respectfully refuse Holy Communion to these and all 
public figures whose unrepentant support for the killing of babies in the womb defiles the 
Mass and the Body of Christ.

A copy of this ad, along with a personal cover letter, has been sent by certified mail to each bishop listed above and to 
all the bishops in the state of California. To read the full text of that letter, visit our web site at www.all.org.

Gov. Gray Davis
Openly pro-abortion “Catholic”

Lt. Gov. Cruz Bustamante
Openly pro-abortion “Catholic”

Associate Supreme Court
Justice Ming Chin 
Openly pro-abortion “Catholic”

Diocese of Fresno
Bishop John Steinbock
559-488-7400

Diocese of Sacramento 
Bishop William K. Weigand
916-733-0100 

Diocese of Oakland
Bishop John Cummins
bishop@oakdiocese.org

State Senator Deborah Ortiz 
Openly pro-abortion “Catholic”

Diocese of Sacramento 
Bishop William K. Weigand
916-733-0100 

YOU CAN’T BE BOTH CATHOLIC AND PRO-ABORTION!
“John F. Kennedy promised he’d keep his Catholic faith out of his public service. I think
all Americans—not just Catholics—have been paying for that mistake for 40 years.”

Excerpted from a speech given by an American Archbishop of the Catholic Church.

Assemblywoman Gloria 
Negrete McLeod
Openly pro-abortion “Catholic”

Diocese of San Bernardino
Bishop Gerald Barnes
bishopsoffice@sbdiocese.org 

U.S. Rep. Loretta Sanchez 
Openly pro-abortion “Catholic”

U.S. Rep. Nancy Pelosi 
Openly pro-abortion “Catholic”

U.S. Rep. Diane E. Watson 
Openly pro-abortion “Catholic”

Diocese of San Francisco
Archbishop William J. Levada
415-614-5500

Diocese of Orange
Bishop Tod  Brown
714-282-3000

Diocese of Los Angeles
Cardinal Roger Mahony
213-637-7215  

State Sen. Richard Alarcon 
Openly pro-abortion “Catholic”

Diocese of Los Angeles
Cardinal Roger Mahony
213-637-7215

U.S. Rep. Linda Sanchez 
Openly pro-abortion “Catholic”

Assemblyman Juan Vargas
Openly pro-abortion “Catholic”

Assemblyman Rudy Bermúdez
Openly pro-abortion “Catholic”

Diocese of San Diego
Bishop Robert H. Brom
858-490-8200

Diocese of Los Angeles
Cardinal Roger Mahony
213-637-7215  

Diocese of Los Angeles
Cardinal Roger Mahony
213-637-7215



THE DEADLY DOZEN

A M E R I C A N  L I F E  L E AG U E ’ S
Crusade for the Defense of Our Catholic Church

P.O. Box 1350, Stafford, VA 22555 • 540-659-4171 • fax 540-659-2586 • www.all.org • jbrown@all.org

WANTED FOR FRAUDULENTLY
CLAIMING CATHOLIC FAITH

These 12 United States senators claim to be Catholics, but their public support for the deadly
practice of legalized abortion is scandalous in the eyes of the Church. Canon Law 915 makes it
clear that professing such heretical beliefs makes them unworthy to receive Holy Communion:

“Those who…obstinately persist in manifest grave sin
are not to be admitted to Communion.” Canon Law 915

We call on all bishops and priests to respectfully refuse Holy Communion to these and all 
public figures whose unrepentant support for the killing of babies in the womb defiles the 
Mass and the Body of Christ.

A copy of this ad, along with a personal cover letter, has been sent by certified mail to each bishop listed above and to 
the bishops in the greater Washington, D.C. area. To read the full text of that letter, visit our web site at www.all.org.

Archdiocese of New Orleans
Archbishop Alfred C. Hughes
(504) 861-9521

Sen. Barbara Mikulski (D-MD)
Openly pro-abortion “Catholic”

Sen. Patrick Leahy (D-VT)
Openly pro-abortion “Catholic”

Sen. Patty Murray  (D-WA)
Openly pro-abortion “Catholic”

Sen. Mary Landrieu (D-LA)
Openly pro-abortion “Catholic”

Diocese of Burlington
Bishop Kenneth A. Angell
kangell@vermontcatholic.org

Archdiocese of Baltimore
Cardinal William Keeler
cardinal@archbalt.org

Archdiocese of Seattle
Archbishop Alexander J. Brunett
christinet@seattlearch.org

Diocese of Norwich
Bishop Daniel A. Hart
(860) 887-9294

Sen. Ted Kennedy (D-MA) 
Openly pro-abortion “Catholic”

Sen. Tom Harkin (D-IA)
Openly pro-abortion “Catholic”

Sen. John Kerry (D-MA) 
Openly pro-abortion “Catholic”

Sen. Christopher Dodd  (D-CT)
Openly pro-abortion “Catholic”

Diocese of Des Moines
Bishop Joseph L. Charron, C.PP.S.
bishop@dmdiocese.org

Archdiocese of Boston
Archbishop Sean P. O’Malley, OFM Cap
(617) 254-0100

Archdiocese of Boston
Archbishop Sean P. O’Malley, OFM Cap
(617) 254-0100

Diocese of Wilmington
Bishop Michael A. Saltarelli
ccurtis@cdow.org

Sen. Susan Collins (R-ME)
Openly pro-abortion “Catholic”

Sen. Jack Reed (D-RI)
Openly pro-abortion “Catholic”

Sen. Richard Durbin (D-IL)
Openly pro-abortion “Catholic”

Sen. Joseph Biden (D-DE)
Openly pro-abortion “Catholic”

Diocese of Providence
Bishop Robert E. Mulvee
jlplante@dioceseofprovidence.org

Diocese of Portland
Bishop Joseph J. Gerry, O.S.B.
(207) 773-6471

Diocese of Springfield
Bishop George Lucas
(217) 698-8500

YOU CAN’T BE BOTH CATHOLIC AND PRO-ABORTION!

To contact Cardinal Theodore McCarrick, Archbishop of Washington, D.C., e-mail chancery@adw.org

“John F. Kennedy promised he’d keep his Catholic faith out of his public service. I think
all Americans—not just Catholics—have been paying for that mistake for 40 years.”

Excerpted from a speech given by an American Archbishop of the Catholic Church.


